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I. INTRODUCTION 1
Internally, the organization has shifted, including a gradual
changing of the guard in leadership, so to speak, as well as a
Sovereignty and self-determination are cornerstones of
downsizing in administration. For example, from 2008 to the
arguments for Indigenous rights in the geographic United States.
present, the Board of Directors was intentionally downsized, with
Both concepts assert an existence as Indigenous peoples, and
a growing number of Board seats being occupied by junior law
reinforce status as nations with citizens and governments, rights
professors. 6
and responsibilities, determined by Indigenous communities. In
Another major development is LatCrit’s acquisition of a
2006, the Judicial Appeals Tribunal of the Cherokee Nation
physical space for the organization. The property, Campo Sano
recognized that Lucy Allen and fellow Cherokee Freedmen,
(Spanish for “Camp Healthy,” or more literally, “Camp Sanity”), is
descendants of African slaves once owned by Cherokee, are
a ten-acre parcel of land located in Central Florida. 7 Purchased by
citizens of the Cherokee Nation and had been citizens of the
LatCrit in 2011, the space is home to The Living Justice Center2
Cherokee Nation since the 1866 treaty with the United States.
and the LatCrit Community Campus. 8 The physical facility serves
Less than a year later, the Cherokee Nation amended its
as a means “to level the playing field and give LatCrit activists a
constitution to limit citizenship
to descendants of those listed on
fighting chance to be heard.” 9 The space is intended
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
terminating the citizenship of all 2,800 citizens who are Cherokee
to serve as the hub of their educational, research,
This new amendment effectively
Freedmen descendants. 3
advocacy and activism to remedy the imbalance and
excludes Blacks who cannot identify an ancestor who was listed as
deficiencies of the current legal system. Having an
“Cherokee by Blood” on the Dawes Rolls, even though Cherokee
independent physical base has become critical as
Freedmen often maintain deep cultural connections to Cherokee
universities and law schools increasingly are even less
values and ways of being. 4 Cherokee Freedmen therefore exist at
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law
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visited July
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stomp
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about5,Africa.’
8 Id.
suggests
that some descendants may share assumptions with ‘blood’
9 Id.
Cherokees
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terminated by peoples who once called their ancestors property?
Are U.S. federal courts the proper forum
to address or remedy
I. INTRODUCTION 1
discriminatory legislation in Indian Country?
This paper attempts to unpack these questions at the
Sovereignty and self-determination are cornerstones of
intersections of race and sovereignty by analyzing two federal
arguments for Indigenous rights in the geographic United States.
court cases involving Cherokee Freedmen 5 and citizenship: Vann
Both concepts assert an existence as Indigenous peoples, and
v. United States DOI 6 and Cherokee Nation v. Nash. 7 As a
reinforce status as nations with citizens and governments, rights
sovereign nation, the Cherokee have the inherent power and
and responsibilities, determined by Indigenous communities. In
authority to determine membership by defining citizenship. In
2006, the Judicial Appeals Tribunal of the Cherokee Nation
2011, the Supreme Court of the Cherokee Nation, formerly the
recognized that Lucy Allen and fellow Cherokee Freedmen,
Judicial Appeals Tribunal of the Cherokee Nation, 8 found the 2007
descendants of African slaves once owned by Cherokee, are
Amendment constitutional, dismissing the Cherokee Freedmen’s
citizens of the Cherokee Nation and had been citizens 9of the
claims for lack of standing and subject matter jurisdiction. The
Cherokee Nation since the 1866 treaty with the United States. 2
federal case, Vann, thus became the only pending lawsuit to
Less than a year later, the Cherokee Nation amended its
restore the Freedmen’s citizenship. I argue that the Cherokee
constitution to limit citizenship to descendants of those listed on
Nation’s reliance upon the Dawes Rolls—rather than treaties—in
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
redefining citizenship to exclude Blacks whose ancestors were not
terminating the citizenship of all 2,800 citizens who are Cherokee
considered “Cherokee by3 blood,” by U.S. surveyors, the Cherokee
This new amendment effectively
Freedmen descendants.
Nation has entered what I call the “colonial feedback loop:”
excludes Blacks who cannot identify an ancestor who was listed as
reaffirming the history of colonization and White Supremacy in
“Cherokee by Blood” on the Dawes Rolls, even though Cherokee
implementing U.S. White Supremacist concepts of citizenship that
Freedmen often maintain deep cultural connections to Cherokee
are anti-Black. This paper therefore aims to expand international
values and ways of being. 4 Cherokee Freedmen therefore exist at
Race or a Nation? Cherokee National Identity and the Status of Freedmen’s
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VI.
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were discouraged by British colonists. Part of the civilizing mission
of colonization was the incorporation1 of European styled
I. INTRODUCTION
agricultural and social practices, including the acquisition of
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2006, the Judicial Appeals Tribunal of the Cherokee Nation
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The large number of Black slaves and Declaration
slave-owningonCherokee
Rights
of
Indigenous
P
eoples.
.........................................
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within the Nation caused further fractionalization at the start
of
A.
Proposals
for
Recognizing
Cherokee
Freedm
en
........
1260
the U.S. Civil War. Slave owning Cherokee desired to maintain
B. Reciprocal Recognitions: Realizing the DRIP for
their ownership of people and side with the Confederacy,
Cherokee Freedmen................................................. 1263
organizing
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the secretive Knights of the Golden Circle; Blacks
VI.
Conclusion
1269
enslaved by Cherokees generally supported the Union, while
conservative traditionalists, the Keetowah
Society, favored nonI. INTRODUCTION 1
intervention and “opposed the ‘whitening’ of Cherokee culture and
the political influence of mixed-race white Cherokees.” 33 Cherokee
Sovereignty and self-determination are cornerstones of
leadership at first supported the Confederacy to maintain slave
arguments for Indigenous rights in the geographic United States.
owning interests, signing a treaty with the Confederacy in 1861
Both concepts assert an existence as Indigenous peoples, and
promising to “unite their fortunes now and forever with those of
reinforce status as nations with citizens and governments, rights
the Confederate States, and take up arms for the common
and responsibilities, determined by Indigenous communities. In
cause.” 34 Many Cherokee never approved of the short-lived
2006, the Judicial Appeals Tribunal of the Cherokee Nation
alliance with the Confederacy; two years later the expansion of
recognized that Lucy Allen and fellow Cherokee Freedmen,
war into the west and the capture of Principal Chief John Ross
descendants of African slaves once owned by Cherokee, are
brought pro-Union Thomas Pegg to power in the Cherokee
citizens 35of the Cherokee Nation and had been citizens of the
Pegg soon mirrored Abraham Lincoln’s Emancipation
Nation.
Cherokee Nation since the 1866 treaty with the United States. 2
Proclamation in 1863, repudiating alliances with the Confederacy
Less than a year later, the Cherokee Nation amended its
and nominally freeing all Blacks enslaved within the Cherokee
constitution to limit citizenship to descendants of those listed on
nation, though many slave-owning Cherokee simply ignored the
the Dawes Roll
as Cherokee, Delaware or Shawnee—effectively
proclamation. 36 Like the emancipation proclamation, the Cherokee
terminating the citizenship of all 2,800 citizens who are Cherokee
declaration granted only
freedom—Freedmen were still not
This new amendment effectively
Freedmen descendants. 3
citizens under Cherokee law.
excludes Blacks who cannot identify an ancestor who was listed as
At the end of the Civil War, the Cherokee Nation and United
“Cherokee by Blood” on the Dawes Rolls, even though Cherokee
States began negotiations on a peace treaty. Historian R.
Freedmen often maintain deep cultural connections to Cherokee
Halliburton, Jr. explains 4there were four potential forms for a
values and ways of being. Cherokee Freedmen therefore exist at
peace treaty: a segregated district for colonization by Freedmen; a
removal plan for separate Freedmen colonies funded by the
Cherokee
and the United States; adoption and citizenship
1 PlayingNation
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title of this article suggests that laws enacted by the Cherokee Nation to
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Sovereignty and self-determination are cornerstones of
By 1887, the United States passed the General Allotment Act,
arguments for Indigenous rights in the geographic United States.
also known as the Dawes Act, that sought to restructure Tribal
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July 5,
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part, Vann
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and Love the Declaration on the
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Rights
Indigenous
P eoples.
.........................................
1259
The
JAT of
was
first to rule
in March
of 2006, holding that Allen
A.
Proposals
for
Recognizing
Cherokee
Freedm
en
........
1260
had been wrongfully denied membership because the 1983
B. Reciprocal Recognitions: Realizing the DRIP for
legislation was an unconstitutional restriction on membership.
Cherokee Freedmen................................................. 1263
Writing
for the
majority, Justice Stacy L. Leeds overturned
VI.
Conclusion
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1269
Ummerteske and recognized that the 1866 Treaty and 1975
constitution granted Freedmen full citizenship
in the Cherokee
I. INTRODUCTION 1
Nation, noting that after the 1866 Treaty the Cherokee Nation
amended its constitution “to extend citizenship to the Freedmen as
Sovereignty and self-determination are cornerstones of
a matter of tribal law.” 71 This commitment was reaffirmed in the
arguments for Indigenous rights in the geographic United States.
1975 constitution that has no blood requirement and could not be
Both concepts assert an existence as 72Indigenous peoples, and
undone by an act of the Tribal Council. Justice Leeds held that
reinforce status as nations with citizens and governments, rights
only a constitutional Amendment could redefine membership: “if
and responsibilities, determined by Indigenous communities. In
the Cherokee people wish to limit tribal citizenship, and such
2006, the Judicial Appeals Tribunal of the Cherokee Nation
limitation would terminate the pre-existing citizenship of even one
recognized that Lucy Allen and fellow Cherokee Freedmen,
Cherokee citizen, then it must be done in the open. It cannot be
descendants of African slaves73 once owned by Cherokee, are
accomplished through silence.” Freedmen are therefore citizens
citizens of the Cherokee Nation and had been citizens of the
under the 1866 Treaty and remain citizens. 74 Justice Matlock, the2
Cherokee Nation since the 1866 treaty with the United States.
lone dissenter and author of the majority opinion in Ummerteske,
Less than a year later, the Cherokee Nation amended its
argued that “common word definitions and elementary language
constitution to limit citizenship to descendants of those listed on
construction” of the 1975 constitution meant that “Cherokee
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
members” could only mean “Cherokee Indians,” implicitly
terminating the citizenship of all 2,800 citizens who are Cherokee
excluding Freedmen 3from citizenship and upholding the
This new amendment effectively
Freedmen descendants.
constitutionality of 11 C.N.C.A. §12. 75
excludes Blacks who cannot identify an ancestor who was listed as
Months later, the District Court in Vann I denied Cherokee
“Cherokee by Blood” on the Dawes Rolls, even though Cherokee
Nation’s motion to dismiss under principles of Sovereign
Freedmen often maintain deep cultural connections to Cherokee
Immunity and granted the Plaintiff Freedmen’s motion to add the
exist at
values and ways of being. 4 Cherokee Freedmen therefore
Cherokee Nation and its officials as defendants. 76 Although the
court only briefly acknowledges the JAT ruling recognizing
Freedmen’s
citizenship, the court finds that the
1 Playing onCherokee
Frantz Fanon’s classic BLACK SKIN, WHITE MASKS (1952), the
Freedmen
may
sue
the
of Interior,
CherokeeNation
Nation
title of this article suggests Department
that laws enacted
by the Cherokee
to
excludetheir
Cherokee
Freedmen
are rooted
White Supremacist
of
and
respective
officials
forin violations
of the conceptions
Thirteenth
property, doctrines
of slavery,
nationality.
Fanon described
the conditions
Amendment.
The
court and
found
that “Congress
has unequivocally
of Black peoples
who took
on White colonial
attitudes
to cope with
hostility
indicated
its intent
to abrogate
the tribe’s
immunity
withthe
regard
to
they face in anti-Black environments. This article argues that the 2007
77
racial
oppression
prohibited
by
the
Thirteenth
Amendment,”
Cherokee Amendment solidified the Jeffersonian fantasy of Indian
asserting federal
supremacy
over
assimilation
by adopting
one of the
keyCherokee
features ofmembership.
White Supremacy in U.S.
Laws: anti-Blackness and Black exclusion.
2 Allen v. Cherokee Nat’l Tribal Council, No. JAT-04-09, 1, 9 Okla. Trib.
255, 2006 WL 6122535 (Cherokee Nation Jud. App. Trib., Mar. 7, 2006).
3 Associated Press, Cherokees Vote to Limit Tribal Membership, W ASH.
POST, Mar. 4, 2007, http://www.washingtonpost.com/wpdyn/content/article/2007/03/03/AR2007030301705.htm l
70S.
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IX, July 19,
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1866.
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No. JAT-04-09,
at 18. who have been raised as part of Cherokee
values
and norms
and Freedmen
72 Id. “Many Freedmen's descendants ‘possess as much if not more
culture:
73 Id. atculture’
2.
Cherokee
than ‘many [W]hite-Cherokees enrolled in the tribe.’ As
74 Id. Vann
at 22. has said, Freedmen's descendants “know a lot more about a
Marilyn
75 Id.
at 28.hog fry, and wild onion dinner than anything about Africa.’ This
stomp
dance,
76 Vannthat
v. Kempthorne,
467 F. Supp.
2d at
56. assumptions with ‘blood’
suggests
some descendants
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share
77 Id. at regarding
69.
Cherokees
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law
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Principal
Chief of
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majority
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vote. major
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is the
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high turnout,”
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The Living
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serves
Amendment,
and the LatCrit
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voting
a means
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“to level
eventhe
voted,
playing
andfield
onlyand
19%give
of the
LatCrit
total activists
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a
9 The space
is intended84
fighting
voting population
chance to voted
be heard.”
to disenroll
the Freedmen.
On May 14, 2007, a Cherokee District Court temporarily
enjoined
to Cherokee
serve as leaders
the hub
from
of enforcing
their educational,
the Amendment,
research,
which
reinstated
advocacy
full citizenship
and activism
for toFreedmen
remedy the
and imbalance
safe guarded
andtheir
right deficiencies
to vote in of
thethe
upcoming
current Cherokee
legal system.
national
Having
election.
an 85 A
group independent
of Freedmenphysical
sued Cherokee
Registrar
Leecritical
Ummerteskee,
base has
become
as
seeking
a preliminary
injunction
the 2007 Amendment
because
universities
and law
schoolsofincreasingly
are even less
it was “flawed, . . . cannot be enforced . . . [and] denie[s] one of the
most fundamental rights of a citizen—the right to vote for
Naming and Launching a New Discourse of Critical Legal Scholarship, 2
HARV . LATINO L. REV . 1 (1997).
78 Cherokee
CONST.Biennial
art. IV, §1.Conferences,
See also YARBROUGH
LATINA
note&25,Lat
ATINO
130
See
also LatCrit
LATCRIT,: supra
CRITICAL Lthe
EGAL
THEORY, among
INC., the
http://latcrit.org/content/conferences/latcrit(discussing
sentiments
Cherokee after this Amendment was
biennial-conferences/
(last visited July
5, Allen
2013) case
(providing
list of the previous
passed
as well as the implications
of the
on thisaissue).
79 Y ARBROUGH
supra notedirect
25, atlinks
130. to view symposia articles for some
conferences,
and, providing
80 Cherokee
Nation
Specialthe
Election
Results,
Cherokee
News
years
(found by
following
respective
year’s
link toNation
its corresponding
Release, (Mar. 3 2007) available at
webpage).
http://www.cherokee.org/News/Stories/23303.aspx;
seebody
also Will
Chavez, Voters
Additionally, LatCrit has developed a substantial
of scholarship
from
HOENIX
April 2007, at
A1,
amend Cherokee
Constitution,
CHEROKEE
several
other stand-alone
symposia:
inter Palia
the ,South-North
Exchange,
the
available
at http://www.cherokeephoenix.org/uploads/2007/4/4636_2007Study Space
Series, the International and Comparative Colloquia. LatCrit
04-01.pdf
Symposia, LATCRIT: LATCRIT: LATINA & LATINO CRITICAL LEGAL THEORY,
INC.,81 Id.http://latcrit.org/content/publications/latcrit-symposium/
(last
visited
Russell, Tsunami Warning from the Cherokee Nation, INDIAN
July825,Steve
2014).
6 These
COUNTRY
TODAY
include
(Sept.
Professors
14, 2011),Marc-Tizoc
available atGonzález, Andrea Freeman, and
http://indiancountrytodaymedianetwork.com/opinion/tsunam
César Cuahtémoc García Hernández. See About LatCrit, supra
i-warning-fromnote 3 (listing
the
the-cherokee-nation-54005.
professors on the LatCrit Board of Directors and their respective law
83 Id.
schools).
84 Campo
7
Of the estimated
Sano, LAT268,000
CRIT: LATINA
enrolled
AND
Cherokee
LATINO members,
CRITICAL L
only
EGAL
35,000
THEORY
are,
INC, http://www.latcrit.org/content/campo-sano/
(last visited
July
5, of
2014).
registered
to vote, or 13% of the Cherokee Nation.
In total,
2.5%
the total
8 Id.
population
voted to disenroll Cherokee Freedmen. Id.
85Id.
9
NAYLOR, supra note 14, at 213-14.
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Loop; Registrar
or How Ihad
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The Cherokee
no objection,
Stop
White
Supremacy
and Love
Declaration
the the
and the Freedmen
were allowed
to the
vote.
Shortly onafter
Rights
of Indigenous
P eoples.
.........................................
1259
injunction
was
issued, U.S.
Representative
and Congressional
A.
Proposals
for
Recognizing
Cherokee
Freedm
en
........
1260
Black Caucus member Diane E. Watson of California introduced
B. Reciprocal Recognitions: Realizing the DRIP for
H.R. 2824, proposing to sever all relations between the Cherokee
Cherokee Freedmen................................................. 1263
Nation
of Oklahoma
and the United States until the citizenship
of
VI.
Conclusion
..........................................................................
1269
Freedmen is restored. 87 The bill did not make it out of
committee, 88 but effectively expressed1 the support of the
I. INTRODUCTION
Congressional Black Caucus for the Cherokee Freedmen as
Cherokee citizens, though through a federal mechanism and
Sovereignty and self-determination are cornerstones of
proposing a dangerous precedent.
arguments for Indigenous rights in the geographic United States.
With the Cherokee District Court injunction in effect,
Both concepts assert an existence as Indigenous peoples, and
Freedmen were allowed to vote in the 2007 Principal Chief election
reinforce status as nations with citizens and governments, rights
between Stacy L. Leeds (the Cherokee Justice who decided Allen v.
and responsibilities, determined by Indigenous communities. In
Cherokee Nation) and incumbent Principal Chief Chad Smith (who
2006, the Judicial Appeals Tribunal of the Cherokee Nation
proposed the constitutional amendment to disenfranchise and
recognized that Lucy Allen and fellow Cherokee Freedmen,
disenroll the Freedmen). 89 With 59% of the 13,710 votes, Chad
descendants of African slaves once owned by Cherokee, are
Smith was reelected. 90 As historian Celia Naylor notes,
citizens of the Cherokee Nation and had been citizens of the
“[d]escendants of Cherokee freedpeople, and many other Cherokee2
Cherokee Nation since the 1866 treaty with the United States.
citizens, could only consider Smith’s reelection a blow to the
Less than a year later, the Cherokee Nation amended
its
Cherokee freedpeople’s fight for full citizenship rights.” 91
constitution to limit citizenship to descendants of those listed on
By 2008, the D.C. Court of Appeals decided the Vann v.
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
Kempthorne appeal (Vann II), finding that the Cherokee Nation’s
terminating the citizenship of all 2,800 citizens who are Cherokee
sovereign immunity had
not been expressly or unequivocally
This new amendment effectively
Freedmen descendants. 3
abrogated by an act of Congress, though Vann may sue officials
excludes Blacks who cannot identify an ancestor who was listed as
under the doctrine of Ex parte Young. The Cherokee Nation
“Cherokee by Blood” on the Dawes Rolls, even though Cherokee
argued that the entire suit should be dismissed since the
Freedmen often maintain deep cultural connections to Cherokee
requested relief, invalidating
Cherokee elections, “implicates
values and ways of being. 4 Cherokee Freedmen therefore exist at
special sovereignty interests.” 92 Judge Griffith strongly disagreed,
writing that “[t]he tribe does not just lack a ‘special sovereignty
interest’
in on
discriminatory
elections-it lacks any sovereign interest
1 Playing
Frantz Fanon’s classic BLACK SKIN, WHITE MASKS (1952), the
93 The court held that the Cherokee Nation was
in
such
behavior.”
title of this article suggests that laws enacted by the Cherokee Nation to
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of
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doctrinesRule
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andProcedure
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under Federal
of Civil
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Black peoples who
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whether
thecolonial
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without
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they face in anti-Black environments. This article argues that the 2007
Cherokee Amendment solidified the Jeffersonian fantasy of Indian
assimilation by adopting one of the key features of White Supremacy in U.S.
86 Id.
at 213.
Laws:
anti-Blackness
and Black exclusion.
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2
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in 2009 as H.R. 2761, 111th Cong. (2009). H.R. 2761
dyn/content/article/2007/03/03/AR2007030301705.htm
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Cherokee
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91 NAYLOR
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755
(quoting
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and
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than
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about
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that some descendants may share assumptions with ‘blood’
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that independent
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has developed
substantial
body dissented
of scholarship
several other stand-alone symposia: inter alia the South-North Exchange, the
Study Space Series, the International and Comparative Colloquia. LatCrit
94 Id.
Symposia,
LATCRIT: LATCRIT: LATINA & LATINO CRITICAL LEGAL THEORY,
INC.,95 Vann
http://latcrit.org/content/publications/latcrit-symposium/
v. Salazar, 883 F. Supp. 2d 44, rev’d by Vann v. U.S. (last
DOI, 701
visited
F.3d
July
927. 5, 2014).
96 These
6
724 F. Supp.
include2d Professors
1159, 1163 Marc-Tizoc
(N.D. Okla. González,
2010).
Andrea Freeman, and
97 Id.
at 1163. García Hernández. See About LatCrit, supra note 3 (listing
César
Cuahtémoc
Id. at 1173.on the LatCrit Board of Directors and their respective law
the 98professors
99 Id. at 1172.
schools).
100Campo
7
Nash, No.
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INC,101
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of the Cherokee Freedmen. The case was dismissed by the D.C.
A.
Proposals
for
Recognizing
Cherokee
Freedm
en
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1260
104
but the D.C. Court
of
Circuit in September of 2011 (Vann III),
B. Reciprocal Recognitions: Realizing the DRIP for
Appeals reversed and remanded in December of 2012 (Vann IV).
Cherokee Freedmen................................................. 1263
Following
the ..........................................................................
instructions of the Court of Appeals in Vann II, 1269
the
VI.
Conclusion
District Court found that the Cherokee Nation was a necessary
party to be joined in the litigation and 1dismissed under Federal
I. INTRODUCTION
Rules of Civil Procedure 19(b). 105 Because the Cherokee Nation
had not waived sovereign immunity, it could not be joined in the
Sovereignty and self-determination are cornerstones of
suit. Without the Cherokee Nation as a party to the litigation, the
arguments for Indigenous rights in the geographic United States.
court found that “the Nation’s interests would be prejudiced,” 106
Both concepts assert an existence as Indigenous peoples, and
such prejudice could not be lessened or avoided by the court’s
reinforce status as nations with citizens and governments, rights
eventual ruling and any ruling would be inadequate because only
and responsibilities, determined by Indigenous communities. In
the Chief would be bound by the judgment of the court. 107 The
2006, the Judicial Appeals Tribunal of the Cherokee Nation
court held that Nash offered not only “an adequate alternative
recognized that Lucy Allen and fellow Cherokee Freedmen,
forum, but a superior one” because the Cherokee Nation had
descendants of African slaves once owned by Cherokee, are
waived immunity by filing suit, and could thus be bound by the
citizens of the Cherokee Nation and had been citizens of the
ruling of the court. 108 All claims were therefore dismissed and2
Cherokee Nation since the 1866 treaty with the United States.
leave to file an amended complaint was denied.
Less than a year later, the Cherokee Nation amended its
On appeal, the Court of Appeals reversed, applying the Ex
constitution to limit citizenship to descendants of those listed on
parte Young doctrine as an important legal “fiction” that allows
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
suits to contest the legitimacy of government action without
terminating the citizenship of109
all 2,800 citizens who are Cherokee
Any decision would be binding on
violating sovereign immunity.
This new amendment effectively
Freedmen descendants. 3
ensuing elected officials and the Principal Chief “can adequately
excludes Blacks who cannot identify an ancestor who was listed as
represent the Cherokee Nation in this suit, meaning that the
“Cherokee by Blood” on the Dawes Rolls, even though
Cherokee
Cherokee Nation itself is not a required party.” 110 The court
Freedmen often maintain deep cultural connections to Cherokee
concluded that the joinder of the Cherokee Nation was therefore
values and ways of being. 4 Cherokee Freedmen therefore exist at
not necessary and decided not to reach the question whether the
Cherokee Nation implicitly waived sovereign immunity by filing
111 Reversal may also imply that the Nash
suit1 Playing
in Oklahoma.
on Frantz Fanon’s classic BLACK SKIN, WHITE MASKS (1952), the
litigation
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The enacted
Cherokee
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title
of this may
article be
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attitudes to cope with the hostility
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have
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they face in anti-Black environments. This article argues that the 2007
The Vann litigation has yet to reach the substantive claims of
Cherokee Amendment solidified the Jeffersonian fantasy of Indian
the
case
federal one
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after
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by adopting
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keynearly
featuresa ofdecade
White Supremacy
in U.S.
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anti-Blackness
and Black
procedure.
Once the
case exclusion.
reaches the D.C. Circuit Court for
2 Allen v. Cherokee Nat’l Tribal Council, No. JAT-04-09, 1, 9 Okla. Trib.
argument
and gathering of evidence, the issue becomes what
255, 2006 WL 6122535 (Cherokee Nation Jud. App. Trib., Mar. 7, 2006).
3 Associated Press, Cherokees Vote to Limit Tribal Membership, W ASH.
POST, Mar. 4, 2007, http://www.washingtonpost.com/wp104 Vann v. Salazar, 2011 U.S. Dist. LEXIS 113313
(D.D.C. 2011), 883 F.
dyn/content/article/2007/03/03/AR2007030301705.htm
l
4 S.
Supp.
2dAlan
44. Ray particularly notes the cultural connections between Cherokee
105 Vann
v. Salazar,
883 F.Supp.who
2d 44
(D.D.C.
values
and norms
and Freedmen
have
been 2011).
raised as part of Cherokee
106 Id. “Many
at 50. Freedmen's descendants ‘possess as much if not more
culture:
107 Id. at
50.
Cherokee
culture’
than ‘many [W]hite-Cherokees enrolled in the tribe.’ As
108 Id.Vann
at 51-52.
Marilyn
has said, Freedmen's descendants “know a lot more about a
109 Vann
U.S.fry,
DOI,
701
F.3d
at 929.
stomp
dance,v.hog
and
wild
onion
dinner than anything about Africa.’ This
110 Id. at
930. some descendants may share assumptions with ‘blood’
suggests
that
111 Id.
Cherokees
regarding the cosmos and its familial interconnections.” Ray, A
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visited
the Cherokee Nation, and the United States Department
of
July
5, 2014).
the Interior
have filed briefs (all available at
6 These include Professors Marc-Tizoc González,
Andrea Freeman,
and
http://turtletalk.wordpress.com/2014/02/03/summaryjudgment-br
iefs-inCésar
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Freedmen
Department
of Interior’s
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of Directors
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respective
law
briefsprofessors
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history Board
of the status
of Freedmen,
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up to and
schools).
through the Civil War, the Treaty of 1866 and into the modern claims.
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from suit. Federal Indian Law’s foundational Marshall Trilogy
B. Reciprocal Recognitions: Realizing the DRIP for
establishes two particularly relevant doctrines: first, Indian
Cherokee Freedmen................................................. 1263
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are “domestic
dependent nations,” subservient to federal
VI.
Conclusion
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1269
law in a “state of pupilage,” 115 and second, Indian nations have
always been “distinct, independent 1 political communities,
I. INTRODUCTION
retaining their original natural rights,” including the power to
make treaties. 116 As Robert Williams Jr. notes, these foundational
Sovereignty and self-determination are cornerstones of
doctrines of Indian law “embrace[] and perpetuate[] a racist
arguments for Indigenous rights in the geographic United States.
language of Indian savagery to rationalize the recognition of these
Both concepts assert an existence as Indigenous peoples, and
retained rights of a limited form of tribal sovereignty.” 117 Yet from
reinforce status as nations with citizens and governments, rights
these racist, paternalistic, though still valid foundations of Federal
and responsibilities, determined by Indigenous communities. In
Indian Law, the United States Supreme Court has decided that
2006, the Judicial Appeals Tribunal of the Cherokee Nation
Congress has absolute plenary power to make law concerning
recognized that Lucy Allen and fellow Cherokee Freedmen,
Indian Nations and to unilaterally abrogate treaties with Indian
descendants of African slaves once owned by Cherokee, are
Nations at the will of Congress. 118 Recognizing that treaties are
citizens of the Cherokee Nation and had been citizens of the
important agreements between nations, Worcester v. Georgia2
Cherokee Nation since the 1866 treaty with the United States.
established the current standard for treaty construction in federal
Less than a year later, the Cherokee Nation amended its
courts: treaties are construed sympathetic to Indian interests (or
constitution to limit citizenship to descendants of those listed on
what the Court deems Indian interests) and “[t]he language used
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
in treaties with the Indians should never be construed to their
terminating the citizenship of all 2,800 citizens who are Cherokee
may still unilaterally abrogate treaties
prejudice.” 119 Yet, Congress
This new amendment effectively
Freedmen descendants. 3
expressly or impliedly by “clear evidence that Congress actually
excludes Blacks who cannot identify an ancestor who was listed as
considered the conflict between its intended action on the one
“Cherokee by Blood” on the Dawes Rolls, even though Cherokee
hand and Indian treaty rights on the other, and chose to resolve
Freedmen often maintain deep cultural
connections to Cherokee
that conflict by abrogating the treaty.” 120 Supreme Court doctrines
values and ways of being. 4 Cherokee Freedmen therefore exist at
of Indian Law have thus granted the U.S. federal government
broad power to define and interpret treaties and the boundaries of
Tribal
Sovereignty,
often at the expense of Indian nations.
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1269
in criminal matters, while Tribal Courts are the most appropriate
forum for civil matters. Crucial to the 1 Vann litigation, Justice
I. INTRODUCTION
Marshall notes that “[a] tribe’s right to define its own membership
for tribal purposes has long been recognized as central to its
Sovereignty and self-determination are cornerstones of
existence as an independent political community.” 132
arguments for Indigenous rights in the geographic United States.
Though Vann is not an ICRA claim, the principles in Santa
Both concepts assert an existence as Indigenous peoples, and
Clara Pueblo may still apply due to the factual similarity of the
reinforce status as nations with citizens and governments, rights
cases, upholding the Cherokee Nation’s inherent sovereign power
and responsibilities, determined by Indigenous communities. In
to define its own membership. Martinez touches on the crucial
2006, the Judicial Appeals Tribunal of the Cherokee Nation
issue of sovereign immunity and the Ex parte Young doctrine that
recognized that Lucy Allen and fellow Cherokee Freedmen,
permits suits against government officials. However, the most
descendants of African slaves once owned by Cherokee, are
recent decision in Vann IV means that sovereign immunity is no
citizens of the Cherokee Nation and had been citizens of the
longer an issue. Although neither the 1866 treaty nor the
Cherokee Nation since the 1866 treaty with the United States. 2
Thirteenth Amendment expressly or unequivocally waive the
Less than a year later, the Cherokee
Nation amended its
Cherokee Nation’s sovereign immunity, 133 the Cherokee Nation is
constitution to limit citizenship to descendants of those listed on
no longer necessary to be joined, and thus, its immunity remains
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
intact. As a “typical Ex parte Young scenario,” the officers of the
terminating the citizenship of all 2,800 citizens who are Cherokee
Cherokee Nation are sufficient
parties to reach the merits and
This new amendment effectively
Freedmen descendants. 3
remedy in that case. 134 Even though expressly or implicitly
excludes Blacks who cannot identify an ancestor who was listed as
waived, in Nash the Cherokee Nation acknowledges an explicit
“Cherokee by Blood” on the Dawes Rolls, even though Cherokee
waiver of sovereign immunity as the plaintiff in the action. Thus,
Freedmen often maintain deep cultural connections to Cherokee
following Martinez and Vann
IV, the merits of the case are left to
values and ways of being. 4 Cherokee Freedmen therefore exist at
be determined surrounding: (1) the Cherokee Nation’s inherent
sovereign power to define membership, and (2) whether the
appropriate
venue
for remedy is in federal or Cherokee courts.
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POST, Mar. 4, 2007, http://www.washingtonpost.com/wptreaties.
The
Supreme
Court
addressed
intersections
of race and
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Indianness
in Morton v. Mancari, unanimously finding that an
values and norms and Freedmen who have been raised as part of Cherokee
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130 Id. at
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v. Testan, 424 enrolled
U.S. 392, in
399
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thanUnited
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observes that decisions benefitting people of color, and Blacks in
particular, only occur when such a decision
maintains the privilege
I. INTRODUCTION 1
and self-interests of Whites. 143
Because CRT deals primarily with issues of race, Professor
Sovereignty and self-determination are cornerstones of
Bryan Brayboy suggests an American Indian variation on CRT in
arguments for Indigenous rights in the geographic United States.
Tribal Critical Race Theory (TribalCrit). 144 Drawing from the CRT
Both concepts assert an existence as Indigenous peoples, and
assertion that racism is endemic to U.S. society, TribalCrit
reinforce status as nations with citizens and governments, rights
recognizes that “colonization is endemic to society,” and argues
and responsibilities, determined by Indigenous communities. In
U.S. policies toward Indigenous peoples are rooted in imperialism,
2006, the Judicial Appeals Tribunal
of the Cherokee Nation
white supremacy, and capitalism. 145 As Professor Bethany Berger
recognized that Lucy Allen and fellow Cherokee Freedmen,
notes, the racialization of American Indians was part of a
descendants of African slaves once owned by Cherokee, are
civilizing ideology geared towards “denigrating the tribe,
citizens of the Cherokee Nation and had been citizens of the
assimilating the individual” while maintaining “the moral2
Cherokee Nation since the 1866 treaty with the United States.
superiority of Anglo-American identity and democracy.” 146
Less than a year later, the Cherokee Nation amended its
Race and racism are defined and experienced differently by
constitution to limit citizenship to descendants of those listed on
different racialized groups. Vine Deloria Jr. notes that the United
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
States’ treatments of Blacks and Indians, through laws and
terminating the citizenship of all 2,800 citizens who are Cherokee
policies, had distinct strategies:
This new amendment effectively
Freedmen descendants. 3
The white man adopted two basic approaches in handling
excludes Blacks who cannot identify an ancestor who was listed as
blacks and Indians. He systematically excluded blacks from
“Cherokee by Blood” on the Dawes Rolls, even though Cherokee
all programs, policies, social events and economic schemes. . .
Freedmen often maintain deep cultural connections to Cherokee
. With the Indian the process was simply reversed. . . .
values and ways of being. 4 Cherokee Freedmen therefore exist at
Indians were therefore subjected to the most intense pressure
to become white. Laws passed by Congress had but one
goal—The
Anglo-Saxonization of the Indian. 147
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IV. THE COLONIAL FEEDBACK LOOP: VANN1 AND N ASH THROUGH A
I. INTRODUCTION
CRT LENS
Sovereignty and self-determination are cornerstones of
Returning to the litigation that began this paper, the present
arguments for Indigenous rights in the geographic United States.
status of the Cherokee Freedmen represents what I call a
Both concepts assert an existence as Indigenous peoples, and
“Colonial Feedback Loop,” where the Cherokee Nation is
reinforce status as nations with citizens and governments, rights
regurgitating assimilationist philosophies of White Supremacy as
and responsibilities, determined by Indigenous communities. In
Tribal Sovereignty, opting to exclude Black Cherokee Citizens
2006, the Judicial Appeals Tribunal of the Cherokee Nation
under the same ideology of nationhood the United States
recognized that Lucy Allen and fellow Cherokee Freedmen,
historically used to exclude, segregate, and marginalize Black U.S.
descendants of African slaves once owned by Cherokee, are
Citizens. Importantly, I am not making generalized, essentialist
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Cherokee Nation since the 1866 treaty with the United States.
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Marilyn Vann has said, Freedmen's descendants “know a lot more about a
stomp dance, hog fry, and wild onion dinner than anything about Africa.’ This
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No. some
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at 8-9. may share assumptions with ‘blood’
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in the
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“fair reading of the
matter
tribalto law.”
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Treaty” excludes only one group: Freedmen. 165
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Matlock
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and activism
remedy
the imbalance
and
Commission
Rolls of
as the defining
of citizenship.
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current documents
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independent
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Matlock
out the
universities
and law exist,
schoolsJustice
increasingly
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even less
Dawes Rolls as unequivocally valid and does not question their
authority or role in Cherokee processes. The presence of colonial
tools have gained hegemonic, ideological acceptance that is neither
Naming and Launching a New Discourse of Critical Legal Scholarship, 2
questioned
H
ARV . LATINOnor
L. Rdoubted.
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the Thirteenth Amendment by
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claiming
the 2007 Amendment
is 5,not:
conferences, and providing direct links to view symposia articles for some
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years (found by following the respective year’s link to its corresponding
Thirteenth
Amendment to the United States Constitution in light
webpage).
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bodywho
of scholarship
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facts that
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listed onExchange,
the Dawes
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Series, the
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include Professors Marc-Tizoc González, Andrea Freeman, and
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AND LATINO CRITICAL LEGAL THEORY,
INC,163
http://www.latcrit.org/content/campo-sano/
Allen, No. JAT-04-09, 18.
(last visited July 5, 2014).
164
8
Id.
Id.
165
9
Id.
Nash, No. SC—2011-02 at 8.

125647:4
Vol.

47 Red
JO HN
Law,
M ARS
White
HALLSupremacy
L. REV . 1256

Vol.1255
1229
47:4
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for Ending
citizenship
they so Feedback
desire. 166 Loop; or How I Learned to
Stop
White
Supremacy
andview,
Lovethe
the2007
Declaration
on the
Thus, in Justice Matlock’s
Amendment
is not
Rights
of
Indigenous
P
eoples.
.........................................
1259
an exclusionary law but “includes for eligibility those whose
A.
Proposals
for
Recognizing
Cherokee
Freedm
en
........
verifiable ancestors are listed on the Dawes Rolls as Cherokees1260
by
B. Reciprocal Recognitions: Realizing the DRIP for
blood.” 167 Yet as Justice Leeds pointed out in Allen, the effect of
Cherokee Freedmen................................................. 1263
suchConclusion
a law ignores
that Shawnee and Delaware are also included
VI.
..........................................................................
1269
in the Cherokee model of citizenship, despite not having any
Cherokee blood, excluding only those who
lack Cherokee Blood
I. INTRODUCTION 1
and have African Blood: Cherokee Freedmen. 168 Justice Matlock
makes one final attempt to hedge against concerns of racism in the
Sovereignty and self-determination are cornerstones of
2007 Amendment by taking “judicial notice of the extensive racial
arguments for Indigenous rights in the geographic United169States.
The
diversity of the citizenry of the Cherokee Nation.”
Both concepts assert an existence as Indigenous peoples, and
statement comes off as a little absurd, considering that the court
reinforce status as nations with citizens and governments, rights
has interestingly shifted language from Cherokee by Blood to the
and responsibilities, determined by Indigenous communities. In
citizenry of the Cherokee Nation, which could acknowledge the
2006, the Judicial Appeals Tribunal of the Cherokee Nation
presence of non-Cherokee Shawnee and Delaware who are still
recognized that Lucy Allen and fellow Cherokee Freedmen,
fully recognized by the Cherokee Nation. To my eyes, the court’s
descendants of African slaves once owned by Cherokee, are
sudden “judicial notice” feels like someone claiming they have “a
citizens of the Cherokee Nation and had been citizens of the
black friend” in order to deflect allegations of racism or White2
Cherokee Nation since the 1866 treaty with the United States.
Supremacy. The fact that Justice Matlock finds the need to note
Less than a year later, the Cherokee Nation amended its
the “racial diversity” of the Cherokee Nation recognizes the
constitution to limit citizenship to descendants of those listed on
implications of disenrolling only (Black) Cherokee Freedmen.
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
But now the Colonial Feedback Loop is complete. The highest
terminating the citizenship of all 2,800 citizens who are Cherokee
court in the Cherokee Nation
has accepted two features of White
This new amendment effectively
Freedmen descendants. 3
Supremacy and colonization as “sovereign” exercises: the Dawes
excludes Blacks who cannot identify an ancestor who was listed as
Rolls and the exclusion of Blacks (who are also Cherokee). By
“Cherokee by Blood” on the170Dawes Rolls, even though Cherokee
Nowhere in the Cherokee Supreme
historical and cultural ties.
Freedmen often maintain deep cultural connections to Cherokee
Court’s opinion is an assertion
of cultural sovereignty that reflects
values and ways of being. 4 Cherokee Freedmen therefore exist at
on the traditions, histories or stories of the Cherokee People. The
court does use the Cherokee Constitution and one instance
Cherokee
case
law, but the bulk of the argument is grounded in a
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Justice
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existence
by Center
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Community
Campus.
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Vann
was defined
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as a means
“toMartinez’s
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were
out byactivists
virtue of
9 The space is intended
fighting a
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to be
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of equal protection
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visited
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6 These include Professors Marc-Tizoc González, Andrea Freeman, and
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Directors
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law
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V.
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Colonial Feedback
or How Iof Learned
to or
Martinez,
forumsLoop;
for decisions
membership
Stop White Supremacy
andorLove
the of
Declaration
the
the constitutionality
(Cherokee
U.S.)
the 2007onCherokee
Rights ofYet
Indigenous
P eoples.
1259
Amendment.
under the
plain.........................................
language of the Thirteenth
A.
Proposals
for
Recognizing
Cherokee
Freedm
en
........
1260
Amendment, a United States Court may follow the domestic
B. Reciprocal Recognitions: Realizing the DRIP for
dependent nation model of Federal Indian law and find that not
Cherokee Freedmen................................................. 1263
onlyConclusion
is the Cherokee
Nation “within the United States” but
is
VI.
..........................................................................
1269
“subject to its jurisdiction.” 176 Thus, the Cherokee Nation would be
submitted to a Thirteenth Amendment
jurisprudence that
I. INTRODUCTION 1
questions whether an action is a “badge or incident” of slavery. 177
If the court finds for the Freedmen, it could use injunctive
Sovereignty and self-determination are cornerstones of
and declaratory relief to nullify the 2007 Amendment. This would
arguments for Indigenous rights in the geographic United States.
return the Cherokee definition of membership to treaty terms by
Both concepts assert an existence as Indigenous peoples, and
recognizing the Freedmen, but under an incredibly paternalistic
reinforce status as nations with citizens and governments, rights
enforcement that undermines any sense of sovereignty or selfand responsibilities, determined by Indigenous communities. In
determination within the Cherokee Nation. In essence, it would
2006, the Judicial Appeals Tribunal of the Cherokee Nation
set the precedent that the United States Courts can assert U.S.
recognized that Lucy Allen and fellow Cherokee Freedmen,
Constitutional authority over substantive constitutional provisions
descendants of African slaves once owned by Cherokee, are
of Indian nations, absent any express agreement. Perhaps
citizens of the Cherokee Nation and had been citizens of the
recognizing the destructive force of this precedent, Martinez is2
Cherokee Nation since the 1866 treaty with the United States.
crafted to respect the inherent sovereignty of Indian Nations and
Less than a year later, the Cherokee Nation 178
amended its
The Vann
leave determinations of membership to Tribal Courts.
constitution to limit citizenship to descendants of those listed on
litigation could easily be dismissed under this principle, sending
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
the remedy back to Cherokee courts for adjudication, although the
terminating the citizenship of all 2,800 citizens who are Cherokee
Cherokee Supreme Court may have already adjudicated the issue
This new amendment effectively
Freedmen descendants. 3
through Cherokee Nation Registrar v. Nash. This outcome
excludes Blacks who cannot identify an ancestor who was listed as
reaffirms the Colonial Feedback Loop in Cherokee courts, but
“Cherokee by Blood” on the Dawes Rolls, even though Cherokee
allows the U.S. Courts to avoid a lengthy interrogation of the
Freedmen often maintain deep cultural connections to Cherokee
lasting effects of slavery and questions of reparations that could
values and ways of being. 4 Cherokee Freedmen therefore exist at
extend
beyond
Cherokee
Freedmen.
From
an
interest
convergence, 179 perspective this seems the most likely outcome.
Thus,
the Colonial
Feedback Loop extends interest convergence to
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on Frantz Fanon’s classic BLACK SKIN, WHITE MASKS (1952), the
notions
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Sovereignty,
that byTribal
Sovereignty
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that laws in
enacted
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only ifFreedmen
it reflects
supremacist
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property,
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byandconcluding
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Cherokee Amendment solidified the Jeffersonian fantasy of Indian
right
to by
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the Supremacy
discriminatory
assimilation
adoptingnecessarily
one of the key
features of White
in U.S.
Laws: anti-Blackness
and Black
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exclusion
of Freedmen.
While
a number of Indian Law scholars
2 Allen v. Cherokee Nat’l Tribal Council, No. JAT-04-09,
9 Okla.
Trib.
slightly
have
applied interest convergence to Indian Law, 180 I1,only
255, 2006 WL 6122535 (Cherokee Nation Jud. App. Trib., Mar. 7, 2006).
3 Associated Press, Cherokees Vote to Limit Tribal Membership, W ASH.
176
POST
, Mar.
U.S. C
4,ONST
2007,
. amend.
http://www.washingtonpost.com/wpXIII, § 1.
177 See generally Jones v. Alfred H. Mayer Co.,
392 U.S. 409 (1968)
dyn/content/article/2007/03/03/AR2007030301705.htm
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rooted
in the an
United
independent
base ofhas
becomePeoples.
critical as
Nations
Declaration physical
on the Rights
Indigenous
universities and law schools increasingly are even less
A. Proposals for Recognizing Cherokee Freedmen
Oneand
suggestion
affirming
the intersectionality
of Cherokee
Naming
Launchingfor
a New
Discourse
of Critical Legal Scholarship,
2
Freedmen
(as
Indian
citizens
and
as
Black
people)
has
been to
HARV . LATINO L. REV . 1 (1997).
: LATINA &
LATINO
See alsothe
LatCrit
Biennial
LATCRITProfessor
recognize
Freedmen
as Conferences,
an Indian tribe.
Matthew
CRITICAL argues
LEGAL Tthat
HEORY
, INC., the
http://latcrit.org/content/conferences/latcritFletcher
because
U.S. federal government “forced
biennial-conferences/ (last visited July 5, 2013) (providing a list of the previous
the
Cherokee Nation to sign an 1866 treaty—a treaty of
conferences, and providing direct links to view symposia articles for some
punishment
because
thetheNation
signed
Confederacy
years (found by
following
respective
year’sonlinkto tothe
its corresponding
during
the
Civil
War—that
placed
the
Freedmen
on
the
Cherokee
webpage).
182
Additionally,
LatCrit has“problem”
developed a requires
substantial abody
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people Rights
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A.
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for
Recognizing
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183
Professor Fletcher’s
manifestation of tribal culture. Why not?”
B. Reciprocal Recognitions: Realizing the DRIP for
argument is incredibly reasonable. I would also add that the U.S.
Cherokee Freedmen................................................. 1263
government
the underlying systems of property 1269
that
VI.
Conclusioncreated
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brought the Freedmen population to the Cherokee, both in
privatized plantation system of land ownership
and ownership of
I. INTRODUCTION 1
Black people through the Atlantic Slave Trade. Thus, by providing
federal recognition, the Cherokee Nation is not terminated, the
Sovereignty and self-determination are cornerstones of
United States does not infringe on the Cherokee Nation’s
arguments for Indigenous rights in the geographic United States.
sovereignty by extending Federal Law, and the Freedmen are once
Both concepts assert an existence as Indigenous peoples, and
again members of an Indian Nation. Why not?
reinforce status as nations with citizens and governments, rights
However, this solution misses what I consider to be some of
and responsibilities, determined by Indigenous communities. In
the central problems of the Cherokee Freedmen. First, their
2006, the Judicial Appeals Tribunal of the Cherokee Nation
expulsion from the Cherokee Nation is connected to coloniality and
recognized that Lucy Allen and fellow Cherokee Freedmen,
White Supremacy that dates back long before the 1866 treaty.
descendants of African slaves once owned by Cherokee, are
Recognizing the Freedmen would validate and legitimize the
citizens of the Cherokee Nation and had been citizens of the
decision by the Cherokee Nation to expel Freedmen, allowing the
Cherokee Nation since the 1866 treaty with the United States. 2
Cherokee and U.S. legacy of slavery, Black labor and death, to be
Less than a year later, the Cherokee Nation amended its
swept back under the carpet as an “ugly” period in our nation’s
constitution to limit citizenship to descendants of those listed on
past that we have overcome with written, formal legal documents.
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
Second, this also overlooks the terms of a treaty between the
terminating the citizenship of all 2,800 citizens who are Cherokee
Cherokee Nation and the United States. Many Indigenous nations
This new amendment effectively
Freedmen descendants. 3
and the United States depend on treaties and treaty rights in U.S.
excludes Blacks who cannot identify an ancestor who was listed as
courts. Blatantly avoiding, or directly voiding, the terms of the
“Cherokee by Blood” on the Dawes Rolls, even though Cherokee
1866 treaty could set dangerous precedent in modern policies of
Freedmen often maintain deep cultural connections to Cherokee
Federal Indian Law.
values and ways of being. 4 Cherokee Freedmen therefore exist at
Third, the Freedmen self-identify as “the Freedmen Band of
the Cherokee Nation” in legal documents and publications. To me,
this1 Playing
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than
a separate
Nation.
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Cherokee Amendment solidified the Jeffersonian fantasy of Indian
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Supremacy
in U.S.
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standard,
which was not included on the Freedmen rolls,
255,
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App. Trib.,
7, 2006).
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the legitimacy
of a Jud.
method
thatMar.
was
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3 Associated Press, Cherokees Vote to Limit Tribal Membership, W ASH.
designed
to
allot
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and
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inheritance
among
Indian
peoples.
POST, Mar. 4, 2007, http://www.washingtonpost.com/wpIf
the
Freedmen
were
granted
separate
federal
recognition,
they
dyn/content/article/2007/03/03/AR2007030301705.htm l
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the to
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connections
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Cherokee
would
need Ray
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base in
order
exercise
their newly
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whoThis
have been
as part
of Cherokee
sovereign
statusand
asFreedmen
a Nation.
wouldraised
likely
require
taking
culture:
“Many
‘possess
as lead
muchto ifeven
not more
more
lands from
theFreedmen's
Cherokee descendants
Nation (which
would
Cherokee culture’ than ‘many [W]hite-Cherokees enrolled in the tribe.’ As
hostility) or a forced relocation to territory that would have to be
Marilyn Vann has said, Freedmen's descendants “know a lot more about a
stomp dance, hog fry, and wild onion dinner than anything about Africa.’ This
suggests that some descendants may share assumptions with ‘blood’
183 Id., atregarding
22.
Cherokees
the cosmos and its familial interconnections.” Ray, A
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nature of citizenship, but unfortunately is rooted in 2006, after the
Allen decision, but prior to the 2007 disenrollment amendment.
Although
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Naming and Launching a New Discourse of Critical Legal Scholarship, 2
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I. INTRODUCTION
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Sovereignty and self-determination are cornerstones of
I ask that
I be takenrights
into consideration
on the
basis States.
of my
arguments
for Indigenous
in the geographic
United
desire.
I
am
not
only
here-now,
locked
in
thinghood.
I
Both concepts assert an existence as Indigenous peoples,desire
and
somewhere
else and
something
I demand
that an account
be
reinforce status
as nations
withelse.
citizens
and governments,
rights
taken
of
my
contradictory
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I. INTRODUCTION 1
suffered from historic injustices as a result of, inter alia, their
colonization and dispossession of their lands, territories and
Sovereignty and self-determination are cornerstones of
resources, thus preventing them from exercising, in particular,
arguments for Indigenous rights in the geographic United States.
their right to development in accordance with their own needs and
Both concepts assert an existence as Indigenous peoples, and
interests.” 198 Although the term “indigenous” is contested among
reinforce status as nations with citizens and governments, rights
different peoples and scholars, “[i]t has become an umbrella
and responsibilities, determined by Indigenous communities. In
enabling communities and peoples to come together transcending
2006, the Judicial Appeals Tribunal of the Cherokee Nation
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recognized that Lucy Allen and fellow Cherokee Freedmen,
share, plan, organize and struggle collectively for selfdescendants of African slaves once owned by Cherokee, are
determination on the global and local stages.” 199 Linda Tuhiwai
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Cherokee Nation since the 1866 treaty with the United States.
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of peoples. They share experiences as peoples who have been
This new amendment effectively
Freedmen descendants. 3
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the denial of their sovereignty, by a colonizing society that
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in accordance with their own procedures.
I. INTRODUCTION 1
Although the Cherokee Nation is not internationally
recognized as a Nation-State, the Cherokee Nation self-identifies a
Sovereignty and self-determination are cornerstones of
Nation, thus “nationality,” “citizenship,” and “membership” can
arguments for Indigenous rights in the geographic United States.
apply to those who are legally recognized by the Cherokee legal
Both concepts assert an existence as Indigenous peoples, and
and political structures. The plain language of Article 6, read
reinforce status as nations with citizens and governments, rights
together with Article nine, support a broad assertion of
and responsibilities, determined by Indigenous communities. In
nationality, not only in Nation-States but also in indigenous
2006, the
Judicial Appeals Tribunal of the Cherokee Nation
nations. 205 Compare the broad “nationality” and “identity”
recognized that Lucy Allen and fellow Cherokee Freedmen,
participation in Indigenous cultural and political structures of
descendants of African slaves once owned by Cherokee, are
Articles six and nine with the more targeted conception of
citizens of the Cherokee Nation and had been citizens of the
“citizenship of the States in which they live” in Article 33. Article2
Cherokee Nation since the 1866 treaty with the United States.
33 appears more as an admonition against the Nation-State in
Less than a year later, the Cherokee Nation amended its
denying citizenship to Indigenous peoples, than a constraint on
constitution to limit citizenship to descendants of those listed on
Indigenous ways of determining membership.
the Dawes Roll as Cherokee, Delaware or Shawnee—effectively
By legally redefining membership to exclude only Cherokee
terminating the citizenship of all 2,800 citizens who are Cherokee
Freedmen, the Cherokee
Nation has violated Article Six by
This new amendment effectively
Freedmen descendants. 3
removing the Freedmen’s right to a Cherokee Nationality. Their
excludes Blacks who cannot identify an ancestor who was listed as
removal through the 2007 amendment was not based on Cherokee
“Cherokee by Blood” on the Dawes Rolls, even though Cherokee
customs or traditions described by Articles 9 and 33, as the
Freedmen often maintain deep cultural connections to Cherokee
Cherokee Clan and adoption systems which predate the Dawes
Freedmen therefore exist at
values and ways of being. 4 Cherokee
Rolls were not implemented. 206 Rather, the Cherokee Nation’s
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I. INTRODUCTION 1
the process of healing; validating historical experiences with
oppressions, without discounting one’s historical condition as
Sovereignty and self-determination are cornerstones of
apriori or most oppressed, sharing strengths and sadness in
arguments for Indigenous rights
in the geographic United States.
building a “collective future.” 209 Fifth, though precedent has been
Both concepts assert an existence as Indigenous peoples, and
deadly to American Indians and Blacks in the United States
reinforce status as nations with citizens and governments, rights
federal courts, 210 setting the precedent of an Indigenous Nation
and responsibilities, determined by Indigenous communities. In
fully recognizing and implementing the DRIP as a remedy for
2006, the Judicial Appeals Tribunal of the Cherokee Nation
legacies of oppression can enable future avenues of collective
recognized that Lucy Allen and fellow Cherokee Freedmen,
success without imposing sovereignty. Recognizing the Freedmen
descendants of African slaves once owned by Cherokee, are
under DRIP transforms the Declaration from a global, verbal
citizens of the Cherokee Nation and had been citizens of the
commitment to a legal, material force that can be applied for the2
Cherokee Nation since the 1866 treaty with the United States.
benefit of indigenous peoples from all continents. Thus, there is
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terminating the citizenship of all 2,800 citizens who are Cherokee
by international laws. 3
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Freedmen descendants.
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